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(b) If the state agency imposes condi-
tions or requirements which exceed
those needed to meet the Federal
standard, the district engineer should
determine and consider the state’s ra-
tionale and provide to the state infor-
mation addressing why the alternative
which represents the Federal standard
is environmentally acceptable. The dis-
trict engineer will accommodate the
state’s concerns to the extent prac-
ticable. However, if a state agency at-
tempts to impose conditions or con-
trols which, in the district engineers
opinion, cannot reasonably be accom-
modated, the following procedures will
be followed.

(1) In situations where an agency re-
quires monitoring or testing, the dis-
trict engineer will strive to reach an
agreement with the agency on a data
acquisition program. The district engi-
neer will use the technical manual
“Management Strategy for Disposal of
Dredged Material: Contaminant Test-
ing and Controls” or its appropriate up-
dated version as a guide for developing
the appropriate tests to be conducted.
If the agency insists on requirements
which, in the opinion of the district en-
gineer, exceed those required in estab-
lishment of the Federal standard, the
agency will be asked to fund the dif-
ference in cost. If the agency agrees to
fund the difference in cost, the district
engineer will comply with the request.
If the agency does not fund the addi-
tional cost, the district engineer will
follow the guidance in paragraph (b) (3)
of this section.

(2) When an agency requires special
conditions or implementation of an al-
ternative which the Federal standard
does not, district engineers will pro-
ceed as follows: In those cases where
the project authorization requires a
local sponsor to provide suitable dis-
posal areas, disposal areas must be
made available by a sponsor before
dredging proceeds. In other cases where
there are no local sponsor require-
ments to provide disposal areas, the
state or the prospective local sponsor
will be advised that, unless the state or
the sponsor provides suitable disposal
areas, the added Federal cost of pro-
viding these disposal areas will affect
the priority of performing dredging on
that project. In either case, states will

33 CFR Ch. Il (7-1-04 Edition)

be made aware that additional costs to
meet state standards or the require-
ments of the coastal zone management
program which exceed those necessary
in establishment of the Federal stand-
ard may cause the project to become
economically unjustified.

(3) If the state denies or notifies the
district engineer of its intent to deny
water quality certification or does not
concur regarding coastal zone consist-
ency, the project dredging may be de-
ferred. A report pursuant to §337.8 of
this section will be forwarded to
CECW-D, Office of the Chief of Engi-
neers, Washington, DC 20314-1000 for
resolution.

§337.3 Transfer of the section 404 pro-
gram to the states.

Section 404(g-1) of the CWA allows
the Administrator of the EPA to trans-
fer to qualified states administration
of the section 404 permit program for
discharges into certain waters of the
U.S. Once a state’s 404 program is ap-
proved, the district engineer will fol-
low state procedures developed in ac-
cordance with section 404(g-1) of the
CWA for all on-going Corps projects in-
volving the discharge of fill material in
transferred waters to the state agency
responsible for administering the pro-
gram. Corps projects involving the dis-
charge of dredged or fill material in
waters not transferred to the state will
be processed in accordance with this
regulation.

§337.4 Memoranda of
(MOA).

The establishment of joint notifica-
tion procedures for Corps projects in-
volving disposal of dredged or fill ma-
terial should be actively pursued
through the development of MOAs with
the state. The MOAs may be used to
define responsibilities between the
state and the Corps district involved.
The primary purpose of MOAs will be
to avoid or eliminate administrative
duplication, when such duplication
does not contribute to the overall deci-
sion-making process. MOAs for pur-
poses of this regulation will not be
used to implement provisions not re-
lated to the maintenance or enforce-
ment of Federally-approved state water
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quality standards or coastal zone man-
agement programs. District engineers
are authorized and encouraged to de-
velop MOAs with states and other Fed-
eral agencies for Corps projects involv-
ing the discharge of dredged or fill ma-
terial. Copies of all MOAs will be for-
warded to CECW-D, Office of the Chief
of Engineers, Washington, DC 20314-
1000 for approval.

§837.5 General authorizations.

Under the provisions of sections
404(e) of the CWA and 104(c) of the ODA
certain categories of activities may be
authorized on a regional, statewide, or
nationwide basis. General authoriza-
tions can be a useful mechanism for
implementation of the procedural pro-
visions of the CWA, CZMA, and ODA
while avoiding unnecessary duplication
and paperwork. Through the general
authorization process, compliance with
all environmental laws and regulations
including coastal zone consistency, if
applicable, and water quality certifi-
cation can be accomplished in a single
process for a category of activities.
Since the emphasis of particular envi-
ronmental issues for most Corps
projects is more regional than nation-
wide, district engineers are encouraged
to develop general authorizations for
routine Civil Works activities involv-
ing the discharge of dredged or fill ma-
terial to address the specific require-
ments of a particular geographic re-
gion. When evaluating general cat-
egories of activities, the district engi-
neer should follow the same procedure
as outlined for individual Federal ac-
tivities including the water quality
certification and/or coastal zone con-
sistency requirements of part 336 of
this chapter. General authorizations
should include related activities of
local interests. Additionally, district
engineers should use existing general
permits authorized on a statewide or
regional basis and the nationwide per-
mits at 33 CFR part 330 for Federal
projects involving the disposal of
dredged material. The development of
new statewide or regional general au-
thorizations for Federal activities
should be in accordance with the re-
quirements of §§336.1 and 336.2 of this
chapter. General permits for related
activities of local interests should be
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developed using the procedures of 33
CFR parts 320 through 330.

§337.6 Statement of Findings (SOF).

Upon completion of the evaluation
process including required coordina-
tion, receipt or waiver of required state
certifications, and completion of the
appropriate environmental documents,
an SOF will be prepared. In cases in-
volving an EIS, a ROD will be prepared
in accordance with 33 CFR part 230 and
should be used in lieu of the SOF, pro-
viding the substantive parts of this sec-
tion are included in the ROD. The SOF
need not duplicate information con-
tained in supporting environmental
documents but rather may incorporate
it by reference. The SOF should include
a comprehensive summary and record
of compliance and should be prepared
in the following format except that the
procedures of 33 CFR 325.2 should be
followed for related activities of local
interests.

(a) The SOF should identify the name
of the preparer, date (which may not
necessarily correspond to the date
signed), and name of waterway.

(b) The proposed action for which the
findings are made should be described.

(c) A coordination section should be
provided. The coordination section
should reference the public notice
number and date. The letters of com-
ment and appropriate responses should
be summarized. Any coordination un-
dertaken by local or state agencies
should also be discussed.

(d) An environmental effects and im-
pacts section should be used to docu-
ment compliance with the applicable
environmental laws. This section
should include the views and/or condi-
tions of the state concerning water
quality certification and, if required,
the results of the coastal zone consist-
ency process.

(e) A determinations section should
reference the results of the EA and/or
EIS and any conditions necessary to
meet the state’s water quality stand-
ards or coastal zone management pro-
gram. Appropriate conditions or modi-
fications should be included in the
project specifications. This section
should also contain a subsection on
consideration of alternatives and cu-
mulative impacts.
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